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In this lecture, I will talk about modern
constitutional history.
Constitution is the most significant law among

many laws existing in a nation.

This means that the Constitution has many
significant provisions stipulating human rights,

administration and the judiciary.

Provisions against the Constitution cannot be

written into any laws.

The Constitution reflects the situation of the
country in the past and the ideal situation that the

country wishes to be in the future.

For example, if the country made a mistake on
some issue, it may state the countermeasure in the

Constitution.
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As I mentioned above, the Constitution has many

significant provisions.

In detail, we have provisions stipulating the
protection of human rights, the mechanisms of

national organizations, and so on.

The time these provisions were written was in the

19th century onward, in other words, in the
modern period.

The mechanisms of national organizations have
their roots in more ancient times, and had been

decided in several ways.
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One way took into account the customs of the
people, where customs are unwritten rules from
the past that everybody follows and thinks should

be continued.

A second way took into account the hierarchy of
empowered persons, where the hierarchy might

be stipulated in law.

Which ever of these ways a country used to
decide on the mechanisms of its national

organizations, this enabled everyone to
understand the roles of the different actors
involved.
Therefore, it is thought that the Constitution,
which decided the mechanisms, must have long

been in existence.

In terms of human rights, on the other hand,
previous versions of the Constitution rarely
stipulated them.

There were no provisions stating the roles of
national organizations in the protection of human
rights, and there were not enough articles
protecting human rights compared to the present
day.

For example, the Constitution protected only

some people, such as aristocrats.
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Obviously the people suffered under such a
Constitution and around the 18th century, they

began to stand up for their rights.

It was at this time that countries started to prepare
Constitutions ~ which  contained  sufficient
provisions for human rights.

Such Constitutions were enacted in the United

States in 1788 and in France in 1791.

In 1789, the Declaration of the Rights of Man and
of the Citizen, or the Déclaration des Droits de
I'Homme et du Citoyen in the original French,

was adopted.

The Constitution has two functions: protecting

human rights and separating power.

Separation of power means to separate the
authority of several actors and confers them with

powers to keep check on each other.

The Constitution can not be approved without
these two functions.
A Constitution with such an ideology is called a

modern Constitution.
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The formal name of the Constitution first
enacted in 1889 is the Constitution of the
Empire of Japan, but it is often referred to as

the Meiji Constitution.

Meiji is a name of period starting from
1868. Let * s review the historical

background of Meiji Constitution.

The Meiji period succeeded the Edo period,
which was named as such because the
government was seated in Edo, the archaic
name for Tokyo.

In the Edo period, which ran from 1603 to
1868, there were laws or orders rather than a

Constitution to decide national organizations.

However, there were no regulations

protecting human rights.
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During the Edo period, Japan adopted a
policy of isolation, interacting only with

China and Holland.

Toward the end of this period, Western
countries had demanded that Japan interact,
and Japan decided to accept treaties to avoid

wars.

In 1868 at the end of a civil war, Japan
created a new government and a new period
dawned, the Meiji period.

The Meiji Constitution was enacted during

this time.

The important task for new government was
to amend and change the unfair treaties that
had been adopted before, which were only of

benefit to the Western countries.

For example, Japan could not decide the
amount of tariff (the tax added to product
prices when Japan import goods) without

consultation with foreign countries.

As well, even if foreigners committed crimes
in Japan, Japan could not legally try them
through its judicial system; only persons of
the same nationality as the criminals could

adjudicate.
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In light of this situation, the new Japanese
government requested amendments to the
treaties, however, the requests were not
viewed favorably.

This was because they thought that Japan was
an undeveloped country, especially with
regard to laws and institutions.

In fact, Japan did have some system to decide
national affairs (similar to laws and orders),
but it was totally different from that of

Western countries.

Also, there were not many provisions and

articles protecting human rights.

In order to deal with Western countries, Japan
needed to have a Constitution.

The Japanese government therefore created
laws and institutions throughout the 19th and
20th centuries.

It was as part of this process that the Meiji

Constitution was established in 1889.
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So what was the Meiji Constitution about?
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It had 7 chapters and 76 provisions, but I am
going to talk about the characteristics and main
differences from the present Constitution since we

do not have time to go through it all.

Bt LET,

E)ﬂb IS W{%O) 431;{ ‘ . ?jé@ 2% <1, 3.  The main characteristics of Meiji Constitution can
be summarized by the following two points.

m . t) %%0)&. ﬁ“@j‘o [ %%é IR %kﬁ 4. The first point is sovereign authority, meaning
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T hRBTOET,

39

elect representatives to decide the direction of

politics
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As you see, nations have sovereign authority
nowadays, which is called popular sovereignty.
The Meiji Constitution, on the other hand, did not
provide authority to the nation.

The nation could not decide much about politics.

Even if it could contribute a little, the Emperor
could revise it.

Article 1 of the Meiji Constitution stated that the
Emperor governed, was responsible for and

conducted the affairs of state.

In this way the Meiji Constitution was protecting
the sovereignty of the Emperor.
The Meiji Constitution prepared provisions on

the Diet and bureaucrats.

According to the provisions, the Emperor made
decisions with the cooperation of the Diet and
assistance from bureaucrats.

In practice, the Emperor instructed the Diet,
bureaucrats and the courts to do various kinds of

jobs.

As I mentioned above, one of functions of the

Constitution is to separate power.
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The Meiji Constitution of course distinguished
the roles of the Diet, bureaucrats and the courts,
but it was difficult to make the actors keep check

on each other.

There were some issues around the fact that the
Diet and bureaucrats could not make decisions,
such as the cases relating to the military and war.
Formally, such issues should have been decided
by the Emperor, but in actuality the Emperor

made the military decide.

As a result, the military strengthened in the late

1930s and did not listen to the government at all.

The second point concerns the issue of rights.

A modern constitution is designed to protect

human rights.

This is called "horitsu-no-ryuho" (a reservation of

law) in Japanese.

For example, Article 29 of the Meiji Constitution
stated that Japanese are allowed to speak freely,
write and sell books, and gather together with
people of like mind and engage in discussions

within the purview of the stipulated law.

Within the purview of the stipulated law is the

issue here.
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It means that if a provision was changed or
amended to limit human rights, the freedom of the

people could be limited legally.

In fact, the rights as stipulated in the Constitution
were not guaranteed from 1920s because the
provisions limited the protection of human rights.

The Constitution was first

Meiji Japan's

Constitution, and it had some problems.

It dealt with the separation of authority, but it did
not succeed in establishing a system of check

between the actors.

However, it was possible to protect human rights
if people applied the Meiji Constitution correctly.
Correctly here means that the all of the actors,
especially the military, stayed independent and
did not limit the human rights stated in the

Constitution.

In 1910s, the Constitution functioned well, but in
the 1920s the military butted into government
roles and government could not control the

military.

As a result, Japan entered into war with China in

1931 and with Western countries in 1941.
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Historical  background of the Japanese
Constitution
Following Japan's defeat in 1945, the Allies and

the United Nations, composed of members from

several of the winning countries, dominated
Japan.
The most significant United Nations

organization established in Japan was General

Head Quarters, known as GHQ.

Most people working there were American.

GHAQ drastically revolutionized Japan, making it a
democratic country.
Constitutional amendment was one of issues

addressed.
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GHQ asked the Japanese government to amend
the Constitution, but the government felt that the
Meiji  Constitution should remain in place
because, as I mentioned above, it could protect

human rights.

GHQ disagreed, feeling that slight or no
amendment of the Meiji Constitution was not
enough to transform Japan into a democratic

nation.

GHQ therefore provided its own plan to Japanese

government.

The Japanese government was shocked by this
move and opposed it; however, GHQ and the
Japanese government discussed a new draft based
on GHQ's proposal and they then submitted it to

the Diet and National Assembly for discussion.

After more than three months of discussion, the
Japanese Constitution was adopted in 1946 and

enforced in 1947.
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that the people can decide the important matters

of the nation.
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Thus, the position of the Emperor was changed
from the empowered person in the Meiji
Constitution to a symbol; the Emperor no longer

has power to decide everything.

The provisions in the current Constitution which
reflect the historical issues where the military
utilized the power of the Emperor and did not
follow the orders of the government are Articles 1
to 8 in Chapter 1.

So, how does the nation of Japan decide its
important matters?
The people of Japan choose the representatives
and members of the National Assembly and
confer on them the authority to decide the
important issues.
In the Meiji Constitution, the people were only
allowed to choose the members of the House of
Representatives and could not be involved in the

selection of members of the House of Lords.

When the Meiji Constitution was amended, the
House of Lords was abolished and the House of
Councilors was established.

The people could then choose the members for

both Houses.



12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

HaiconTi, B f%é@%!g\%u
ESNS 1V S 3dia INSWES
b, THNESTH] End o iic
SNTH, BRICHAL TBEE L 5,
BIAEIETIE, M BT E L

AN %Ew:%rya#a L5 E 2k
HEVHYEHFATL,

ZiEA <

HAEELL, HAnEfEr < 0| P
SV CEEIC S — R 2 52 i L
R s fL = o 72 & X ik s T
E%ﬁ%bwjkﬁfﬂ%%ﬁﬁN%ﬁ
Lol AT, Lo koD 25
fwiﬁo%bf\x%mm%xyaéﬁ
HEolcLTnET,

LL. EIhoMBnAx ORI E S A

FiE. oS (¥ 2tk L5

5Lz Lf:@f“ﬁ"

ShE. PR Lk x < T,
Riz. THAR O % E ) oW TBEE L
LEd. [JHE) L1, TAORR] <3,

BN 11 RPN
AR JOHE O 5

W

KFIZT D] EVvdH

E 5N
ZETT, OED,
T % O FER %

B VA 28 1 C R 7 o 72
ICoONTIE. E5TL x50

HAEEE . [EEOBE) 11ho £
Hh, TFND. BECENCHDHER %

E%?F%%ﬁ<f%wwfiijﬁwf
LEH oLk, AlETEEHA,

Bgic, TERMTE conTHELLE

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

50

gdoo0oo0ooooouooooo
00000 Nagoya University 2010

Articles 41 to 64 of Chapter 4 of the Japanese
Constitution stipulate this.

I would like now to briefly explain about the
separation of power.

In the Meiji Constitution, even though power was
separated, there was no strong ideology for actors
to keep check on each other.
The Japanese Constitution defines separation of
power as follows. The Diet drafts the laws, the
Prime Ministry provides services in accordance
with these laws and the judicial system
adjudicates when some problems occur, and the

three organizations keep check on each other.|

If one of them acts illegally, the Japanese

Constitution suggests the others to appeal.

This is the major difference from the Meiji
Constitution.

The second significant issue of the Japanese
Constitution is respect for basic human rights,

meaning protection of human rights.

Articles 10 to 40 of Chapter 3 contain the most

detail.

So, what about the main problem of the Meiji
Constitution, "horitsu-no-ryuho" (a reservation of
law)?

The Japanese Constitution does not have it, so we
must follow the Japanese Constitution without

exception.

Lastly, pacifism was introduced as a reflection
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of Japan's wartime history.

Many people, both Japanese and foreigners, died

in the war.

Article 9, Paragraph 1 of the Japanese
Constitution stipulates that "the Japanese people
forever renounce war as a sovereign right of the
nation and the threat or use of force as means of
settling international disputes."

It implies that Japan will neither enter into war
nor use force to solve problems between

countries. We call it the renunciation of war.

Paragraph 2 of the same article states, "To
accomplish the aim of the preceding paragraph,
land, sea, and air forces, as well as other war
potential, will never be maintained. The right of
belligerency of the state will not be recognized."
This means that Japan will not own a military or
have the right to enter into war.

Some people might think that Japan does not

follow this article since it has a military.

It is true that Japan has the Self-Defense Force

(SDF), called "Jieitai" in Japanese.

At present, 250,000 people working for the SDF

and it has air planes, ships and tanks.

Is the SDF not then defined as a military force?

This is a much debated issue that Japan will
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5. &

5. £&H

- ;A EIE (1889) ~ B £ E &L (1946)
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1. Z,GE? o)gzﬁaq%“mj E| N %%0) i3 ; 12> 1. Today, I talked about Japanese constitutional

‘%%L LE LT, A ZTK@ %%20) T@Z*i = history. The history of the Japanese modern
1889%0)%‘ b {£ MHIEEVELS-, FL Constitution began with the Meiji Constitution
<. 1946%51\ H ZK-%{E%O <VFELE, enacted in 1889. In 1946, Japan established the
LE@%‘%{E@\ r )\/z 0)1{%%?]%3*5 IR Japanese Constitution. The Japanese Constitution
=y «?o (%%Djif ﬂ(,_‘»ﬁj\ﬁ(‘\ EED NWZF v & is superior to the Meiji Constitution with regard to
w5 EWnH :Hq\/*:“mj\ éﬁ/é%?f’ Ly 75{% NnT< the aspect of introducing monitoring functions.

Wh, LERET
2. TN, Z,\IEiwj%%T: LITTEERHATLE 2. Yet, it has been said that there are still many

N, FNTH., ﬁﬁ%@jb\%b\éhé\ g”%ﬁz problems with the Japanese Constitution, but we
BRTWET, Tk, AHO##E, ZhT  willfinish here for today.
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